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NOTE.: Where It Id fonslble, a ByliubuH (hendnote) wUI bo re- 
leased, aB iB being done In connection with tlila caHc, at the time 
the opmioo la Issued. The ayllabutj cofiHtltutea no paft of the oplolou 
, of the Court but has been preimred by tht> Hoporter of DeclslouH for 

the convenience of the reader. See United Statek v. Detroit Lumber 
Co.. 200 U.S. 321.337. 

sIjPREME court of THE UNITED STATES 

^ . ' .; Syllabu.s ■ 

HAZELWOOD SCIJOOL DISTRICT i:t\i.. v. 
/• UNITED STATES. \ 

CERTIOR^VRI TO THE UNITFJD STATICS COURT OF APPKAlLs FOR THE 

EIGHTH CIRCUIT 1^ 

No.' 76-255./ Argued April 27, 1977— Decided June 27, 11)77 ■ ^ 

The; United State!; brought this action Mgainst petitiouor>', tlio Hazelwood, ■• 
Mo., School District, located in St. Loui.s County, a.nd various oHici?$ls, 
alleging that they ware , engaged in- a "pattern or practice" of toacher . 
' emplo>Tnent'discriniination in violation of Title VII of the Civil Rights 
• Act of 1964, ia^- amended, which became applicable to petitioners as 
public employers- on March '24, 1972. Tlie District Court following 
trial nded that the Govenunent Juid failed to Cfftablish a pattern or 
practice ' of dLlcriminatiou. . The Court of Apix^als reven;ed, hi part on 
the ground that the trial court'.^ analysis of statistical data re^stecl on an. . 
irrelevant comparison of^ Negro teachers to Negro pupils in Hazelwood 
iaslcnd of a Icomp'arTson of, Negro teachers hi Hazelwood to Negro 
teacliers in tHo relevant lalx>r market area, which it, found to consist 
.of St. Louis 'County and the city of St. Louis, where 15.4% of the 
teachers are"Nogro. In the 1972-1973 and 197.V1974 sehool years only 
■ 1.4% and l.S^f7>resi>cctively, of Hazelwoods teachers were Negroes, 
and this stutistic:ill disparity, ])arTit ilarly when viewed against the 
background of .lirWel wood's ^eacher hiring procedures, -wai; held to 
constitute a prima tVcie case pf a pattern or, practice of racial discrimi- 
nation. Petitioners contend \ml \\/e statistical dat^i on wliich the Court 
of .\ppeals relied cannot^^'^^^^^wfa finding of a violation of Title VIL 
HM: The Coiirt" of Appeals erred in disregarding the statLsticiiL data 
in the record il^ealing wiili Hazelwood's hiring after it- became subject to 
Title Vll and the court, should have remanded the ca.se to the Dist.rict 
Court for further findings as to the relevant labor market area and for 
an ultimate detcrniination whether Hazelwood iia.^ engaged in a pattern 
or practice of emi^.'lovinent discrimination ^since Marclr24, 1972. Tliough 
the Court of Appeals was correct in the view that a proper 'comparison' 
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iL HAZELWOOD SCMIOOL DISTRICT v, UXITI^D STATES 



\v;i.s bot\vo(*ii tim ricial I'ompositioii of llazclwood's trnchmtr stalV ami 
t.li(» racial (•()inpt)siri()M Of llw* <nialifux:l jniblic si-lioul tiMcluT population, 
in the relevant labor niartct-, jr erred in (lisivixarfiiii^ tlio pos.sil)ility that- 
tlie prima I'acie statistical proof in tho rocorcl, mit;ht at, tlu^ trial court: 
level I>c relMitt^ed by sr-iiti.'^tics dealing; with Ilazelwood's post-Act. hiring 
praci:ic(vs such- as with respect to the luiiuber of Xeccnnvs hji-ed compared 
toahe total MiLiui)er of Xeccro appliea.iitvS. For, once u prinui facie case 
lia.s bcvMi establislicd by statistical work-force disparities^ ,the' employer 

- niiistJ)o piven an opportnnit\- to siiow that *'the claimed discriminatory 
. ])at.teni is ;i prochiet, of pre-Aet hiring rather thaii iitdawfid post-Act 

di:vcriniination," Tcatmtcrs v. United States, 431 U. S-. , and 

h. 17. The'reeord ^•howed, but the Court of Appeals in its conelusioiL'^ 
ignoreil, that jor the two-year r>eriod 1072-1074 of the' "new 

terxhers hired in IL'uelwood wer^) rs'c^roiv. - The court, accepted the 
Go\'enu"nei?.t*s ariiunient that- thi' relevant laborj jriarket > was St. LouLs 
County .and the eit\' of St, Louis without considering; fxnitioners' con- 
tention ihi't St. Louis C'cMUitA' alone -(vv-here the lij^^ure was 5,79^) w^us 
the pro[)er area because tiie city of St. Louis attempts to mtuntain a 
50% Xe^Tfo teaehiiiK stafV. The dincrence l)etween the fin;ures may well 
bo significanr siiu*e the disi)ariiy* between 3.7% and 5.7% may "be 
sidRciently small to weaken the Ooverurnent's other. i)roof,. whik^ the 
disparity bet\yeen 3,7*,r and 15.4% m:iy Ix' suHlciently large to reinforce 
it. Tn deteriuining what figures provide the most accurate biisis for 
comparison to tlu; hiring figures at.' Hazelwood numerous other factors, 
nioreovor, must also be evaluated by the trial court. Pp. 6-L3. 

534 F. 2d S05, vacated and remanded. 

Stewart, J., clelivered the opinion of the Court., in which Bukgefi, C. J,, 
and .Bkknn,\n, \Vnn'K, M.MisiiALL, Bl.xckmux, Powkll, and Ri:hnquist, 
JJ,, joined. Bhenxax, J., filed h coiuairring opinion.' White, J., filed a 
concurring opinion. Sec No. 7(>~i22, Stkvens, J., filed a dissenting 
opinion. 



N(Vri(*K • 'I'JMs opinion 1h HiibJ«'ft to fonnjil revision iH'foro nubUcntlon 
111 tin? pr»'llinUmry print of thr I'nltrd Stntos I^'portH. KenilrrH nrn rt- 
(UM'Htod to notify. tho lUM'^rlrr (»f n.-olHloMS. Siipromo /.onrt of Hil- 
lJultoa states. \VnHl.ln«tun, D.C. l!Or. i:i, of any typo^rrnnliloal or otlier 
formal iTrors, In or(l»»r that corroctlons nniy bo made buforo the pro- . 
llnilnnry print ^;ooh to pr^sH. 

SUPREME COURT OF THE UNITED STATES 



No. 76-255 



Haxolwood School District ot al. 
Petitioners, . 

V, 

United States. 



On Writ of Certioiari to the 
rnitod. States Court of 
Ai)peals foi* tlie Eighth 
Circuit. 



[June 27, 1977] 

Mr. Justice Stowart delivered the opinion of the Court. 
"The petitioner Ilazelwood School District covers 78 square, 
miles in the northern part of St. Louis County, Mo. In 1973 
the Attorney General u.xjught this la.\vsuit against Hazehvood 
and various of its officials, alleging that they were engaged in- 
a ''pattern or practice" of employment discrimination in viola- 
tiorrof Title VH of the Civil Rights Act of 1964, as aancnded, 
42 U. S. C;.§ 2000e et seq. (1970 & Supp. V).' The com- 
plaint fisked for an injunction requiring Hazelwood to cease 
its discriminatory practices, to take affirmative stops to obtain 
qualified Negro faculty members, and . to offer employment 
and give backpay to victims of past illegid, discrimination. 

Hazelwood. was formed from 13 ' rural schgol districts 
between 1949 and 1951 by 'a process of annexation. By. the 
1567-1968 school year, 17.550 students were enrolled in the 

^tJnder 42 U. S. C. § 2000o-i) (n) (1070), the Attoniey Genoral \va.s 
authorized to brinn; a. rivil a(,'tiou ''[wjheiiover fho] has ransonablo caaso 
■to believe that any porson o^r groiip of ixTsoii.s is oiigijgod in a, pattern or 
practice of resistance to thpTull enjoyment of any of the rif^hts scrairoci by 
[Title VII], and that tho pattern or practice is of siich. a nature and is 
intended to deny tho full cxcrrisc of [tho^c richts/'] The 1972 anicndnients 
to Title, Vn directed that this function be tran.-^fcrred as of March 24, 1974, 
to the EEOC, at, iea^t with resiwct to private employers. Id., § 2000e- 
■ f) (c) (Supp, V): sc(? al^^o /W., § 20(X)e-5 (f)(1). The present lawsuit was 
institivted more than seven months before that transff'r. 



'2 . liAZI'lIAVOOl) S(MI()()L l)lS'riM(Tl^ r. VSVrKV) STATI«i> 

> 

(Custrict, t)f whoiii only oO were Xcfj^ro; iiuinluM' ut" Nrf!;ro 
l)U|)ils iii('n»a.s(Ml to r>7() tif LM.ltiG in I!)72-li)73, a total of 

just OVCM' 2%. 

Froiiv the hoj^iiiniiiu;. J la/(»l\voo{l followod rohitivcly un- 
slnietunwl. j)roc('(lur{'s io hii-inii; its t{'ar'h(»rs. E\*{My jUM'son 
i'0C|Ut''*^t'ine; an ai)i>lioatioii for a tcarliiiij;' j)()Jsition was-^ciit ono, 
and ('bnij)l(»t(Ml ai>i>li('ations wviv. siibinitt(H.l to a (»ontral 
.soiniol oHTof. \vluM<» they wore kt^pt on file,"* During; the early 
l!)f){)s th(» ])ersoiniel c)fHc'(\ notified all aj)pli('ants wluMievcr a 
teaching l)osition b(^?\un(» a\'ailable, l)ut a.^ the number of 
applications on file in,ereased in the late IOOOj-; and (»ai'ly lOTOs. 
this j)ra.etiee wa.s no U)ii.c;(»r considered feiusible. The j)crsonnel 
oHice thus began the prju»tice of selecting hny whore from three 
to 10 aj:)|:)Hcants for intervknvs at the school where the vacancy 
existcnl. The ixu'sonnel office idid not substantively screen the 
.applicants in determining which of them to send. for inter- 
Views, other tluuv to avscertain .that each ai)plieant, if select<^d, 
would be eligible for state certification by the time, he began 
the job. Generally, those who had most recently submitted 
applications were most likely to be chosen for interviews."' 

Interviews were conducted Ijy a departme^it chairman, pro- 
gi^ain coordinator, or the ppncipa^l at the school where the 
teaching vacancy existed. Although those conducting the 
interviews did fill out forms rating the ai)plicant5? in a number 
of respects, it is undisputed that eacli school principal pos- 
sessed virtually unlimited discretioi in hiring teachers for his 
school. The only general guidance given t-o the pf-incipals was 
to hire the *'nio*st competent" person available, and such 
intangibles as ''personality, disposition, appearance, poise, 
voice, articulation, and ability to deal Xvith people" counted 



- BcfDro 10.>t Hazchvooci's application fonrLs required desi^ation of 
race, and tlioso forms wore in. use a.s late n.:^Mhc ,1962-1003 school year. 

•"^ Applicants with student, or substitute ttV-fchin)nr experience at Hazel- 
wood were. given preference if their perfonnAnce had bwn 'Sati^factorj'. 



JIAZI:L\V(H,)1) SCIlnOL l)IS'rHK"l^ >: I'MTKI.) STA'Pl^S ;^ 

heavily, Tho principurs choice^ was routinoly hoiiorcHl by 
Ilazolwood's suporiiiUMHlcnt. mikI Board of r^duoatioii, 

[ii tho oarly lOGOs Ilazclwood roinul it iiocessary to recruit 
now teach(M'S, and Ibi- that piiriiost^ inoiabors of its stafT, visitx}d 
a nuinbor of oone^os and uiuv(M'siti(»s in Missouri aiul border- 
ing States. All the institutions visited wore predominantly 
white, and Ilazclwooct^licl not seriously recruit at either of tho 
two prcdnniinantly Negro foi^n-year colleges in Missouri.'' As 
aM)uy(T's market began to de\dtu.) for public school teachers. 
lUuelwood ctn'taiKnl its recruiting efibrts. For the 1971-1972 
school year. 8,127' persons applied for only 2i34 teaching vacan- 
cies; for the 1972-1973 school year,, there were 2,373 applica- 
tions for 282 vacancies. A number of the applioant-s wlio 
were not hired were Negi'oes.'' ^ 

Ifai^ehvoodjured itis first Negro teacher in 1969. The mim- 
ber of Negro faculty members gradually increased in successive 
years: six of 9r)7 in the 1970 school year; 10 of 1,107 by tho 
end of the 1972 school year; 22 of 1,231 in the 1973 school 
year. By comparison, according to 1070 census figures, of 
more 'than 19,000 t/^achers employed in that year in the St. 
Louis area, 15.4 were Negro. Tluit percentage figure iii- 
cluded'the St. Louis City Scliool Dis/rict, which in recent years 
has foilowed a i)olicy of attcmptyig to maintain a 50% Negro 
teach/mg staft'. Apart from tj+at school district, 5.7% of the 
teacljers in the county wei^^egi'O in 1970. . 

DrkivnrgjJ4X)n tbese historic facts, the Government mounted 
its ''pattern or jyractice" attack in tho District Court upon 
four different fronts. It adduced evidence of "(1) tx history of 
alleged racially discriminatory practices, (2) st-atisl^cal dis- 

One of those two schools wa.^ novor visited c^'on though it- wn.-^ located 
in. nearby St, Louis'. Tho ,-^»rorui was • briefly vi.sitcfl on one occn.^ion, but 
no potential a pplicnnt was>nten*iewocl, ■ ' 

•"'The parties disagree whether it is 'jios^ihle to clcferniine from diC 
present reeord exactly how niany of the j.ob applicants in each of the 
•■-ochool ye:',rs»>vere NegrcJe^, > ' 
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4 h^\zi:lvvood school district ^;'1:nited statrs 

parities iii^hiring. ^3) tho standardloss and largoly subjoctive 
hiring procedures, and (4) specific instances of alleged dis- 
crimination against 55 unsiieeessful Negro applicants ior 

^-teaching'jobs. Hazel\V()od offered virt.uaJly no additional evi- 
dence in resj^^onse. relying instoad on (Evidence introduced by 
the Government, perceived deficicJicies in the Government's 
case, .and its i5<vn officially jiromulgatcd policy. *'to hire all 
tc'achers on the basis of training, prepration and recommenda- 
tions, regardless of riu^e, color, or cre(?d/'*' • - 

•The District Cj'onrt ruled that the Government Mvd failocl to 
establish a patifcern or practice of discrimination. The court 
was unpei*suaded by the alleged histoiy of discrimination, 
nothig that no dual school syst^em had ever existed in Hazel- 
wood. The statistics showing that relatively small numbers 
of Negroes were employed as teachers were found nonproba- 
tive, on the ground that the percentage of Negro pupils in 
Hazelwood was similarly small. The court found nothing 
illegal or suspect in the teacher hiring procedures that Ha^ek' 
wood had followed. Finally, the court reviewed the evidence 

^ in the 5o cases of alleged individual discrunination, and after 
statihg that the burden of proving intentional discrimination 
was on the Government, it found that this burden had not 
been sustained in a single instance.^ Hence, the court entered 
judgment for the 'defendants. United States v. Hazehoood 
School Dhtrict, 392 F. Supp. 1276 (ED Mo.). 

The Court of Appeals for the Eighj/n Circuit reversed. 
After suggesting that the District Couft Had assigned, inade- 
quate weight to evidence of discriminatory conduct on the 
part of H[fzelwood before the effective date of Title VH/ the 

*''Tho defendants offerod only one wntness, who testified to the total 
number of toiichers who had applied* ;ind were hired for -jobs in the 
1971-1072 and 1972-1973, .school yean>. Th'^y introduced several exhibits 
consisting of a policy maniiid, policy Ixiok, staiT handbook, and hi^rical 
summar>* of Hazelwood/s formation and relatively brief, existence. 

' As originally cn'acted, Title VII of the Civil 'Right.s Act of .1964 applied 
only to private employers, The Act w*as ex'pandcd to include stat-e and 
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Court of Ai)poals n^joctod ihc trial court^s iuialysis (If 
statistical datu' as ri's.in^j; on an irri»I(»vaiit (•ouij)nrison of 
Noijjro teaduM's to Ni'gro j)nj}ils in lIax(»l\vooiL 'Ptu» i*)ro])or 
conipari5;on. mi tlu' appi'Ilaio court's viow. was owv l)ot\\(H^M 
Xogro teachers in I[a/c»h\'oo(l ami Nogro tt^acli^rs \n the wh- 
vant labor niarkot area. Holecting St.' Louis County ;ukI 
St: Louis (.^ity as the r(»lo\'aiit area,' thv j^urt gf Apr.(ni.ls 
compared the 1070 ('(misus figures, sho\^ing that L".4 of 
teachers in that ai*ea were Negi^o. to the racial composi- 
tion of Ilazehvood's teaching stafl\ In the |li)72--l97.'^ and 
1973-1974 school years, only i.4% and l.S%, respecti\-oly. of 
rTa/elwood's teachers wert^ Negroes^ This statiJ^tical disi)aritv, 
particularly whvu viewed against the background of the 
teacher hiring procedures that Ilazelwood had followed, wa.s 
held to constitute a pvinui faci(^ case of a i)attcru or i)ractice 
of racial discrimination. 

In addition, the Court of Appeals reasoiied that the trial 
court hafl crrcil iirfailing to measure the 55 iiistances in which 
Negro applicants were denied jobs against the foiu--])art sta.mL I 
ard for establishing a*i)rima faiMc case of individual dis-/ 
crlmrnation set out in this Court's opinion in McDonuclJ^ 

Douglas, Corp. v. Grcoi, 411 U. S. 792, S02.'' Applying. tna,t 
I I 

looal, trovcniincntni oin|)I()yoT*s hy tlu> K(\ui\] Kinployniont Opportunity Act. 
of 1972. Stjd'i lOo. whosfvefiVnMivp dntt? wns Maroli 24, 1972. Sex- 42 
U.S.CJ.^Wi^a), (b), (f), (li) (^fiVpp: V). . ^ ^ 

Th^'evif.orcc ot' prr-Act tliscriiniii.'ition rolitnl upon hy tlic Court, of 
Aj^poiils iujltidorl tlio failure' to liiro any N:*<;ro toacliors iuit.il 101.10,. the 
failure to 't-'cniit at prodr)UuuaiUly Xi>^ro oollcfrcs in .Mi?-:fouri, nnd some- 
what liiconclusivo ovidcMicc thai [I;i/,chvood was n.sjionsibh* for :i 1902 
Mississippi new.spapcT lulvortia^iMnont for tcaclier applicar.i.^ that, .sprniifiod 
"whites only/'; 

' The :eity of St. Loai.s is ^airrouudtxl liy, hiu: not Inclndod in, St. Louii^, 
Cf>unty. . Mo. .Aiui. Slat.. S^ti.Mf). ' 

* ^ Under MrDm-f>i^li '*Dou(iku'^, a prima f;icio ease of illcjxal ompIf)yiu('M(. 
di.scriminat.iou i.^ rst}ibH.<hed hy 'iliowinp; 

"(i ) ^l:lt. H-iv-iiidividual] ' oolong.'.^ to ;l rac-i.-d minority; (ii) ih.a.t. Ih^ 
ai)pii(.v LUil w.as ((uaiifiwi for a job for' which t ho onu>loyer was ^:eok^lg 
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fi IIAZKLWOOD SClinoL DlS'l'IMC'l' UNMTKD' S'l'A'l'I'^ 

st'anrhin!, the jippcllato, court tuund l(i cases of iiulividual 
(iisLTiiniiiation,''' which ''buitivsscd" iho statistiral, proof. 
Bocaus<:^ IIa/(^lwoocl had iiol rebutted th(* ( lOvernnuMit's prihui 
taei(^ case of a patuM'ii or [>rn(!tic(* of racial Lliscrijnjiuition, the 
Court of Appiwls <hreet(Hl jud^nuMit for tlie ("lovornineiit and 
i^reserihed the remedial order it) be entrnMl/' United States 
V. Ilazclwood School nistnct. 534 F. 2(1 SU5 (CAS). 

We grantetl cc»'tiorji^'i; T — to C()i)Sid(a- a substan- 
tial (|U(»stion alTeetin.u: t!ie enforcemon^t of a pervasive federal 
law. 

The' petitioneni primarily attack tlu^ judf^Tinont of th(> Court 
of Appeals for its reliance oh ''undi^'d'entiatoil work force 
statistics to find an unrel:)utted prima faci(^ case of employ- 
ment tliscrnnination." ^- The. quescion they raise, in short, is 

;ippn(\inu>: liii) that. dr-piU' his , (iaaliru';iti(ia<, ho. wii.^ rojoptcH:!; :uk! 
(iv) tiiat, :ifuT his n-jri-rion, t.lic jiositioii rcnia ikm! ojiou .hikI th(» (Mrii)loyor' 
contimnHl to <ivk apphraiit*-; from persons of ('(.'luplaiiiaiit s ciuahficatioas." 
4 K U.S., at 802. 

Upon proof of the.sc four ckMuciits, "I't Jhc burden tlu»n nnii.it shift to tJie 
oiuployor to ariiculati' some lcn;itiinat(', nondiscriniinatory re^uson tor the 
omploycKis rojcrtioli.'* I bid, 

^•^Thc Court of .Vppeals hrkl that nouc of the 16 prima faoio ik^^cs of 
individual discrimination had hocii rebutted by the jKMiliolicns. Sec 534 
F. -2(1, af814. • ' " 

^^Tlie I.)islrict Court was direetod to order tliat tiie jK'titioncrs ep)^,e 
from discriminatinn; on tlio biisis of race or color in the Iii'^r.f, t(»:ieliers, 
]>roimilsiito accurate }oh de.serii)tion.< and hiring eritoria, recniit N"cpro and 
white appH-'ants on an cqual basis, gwo preferenc(^ in fdhnn; \-acancies to 
tlie 1() (hseriminatorily , rejected applicant's, make appropriate backpay 
.'Lwards, iLiid .submit periodic re])orts to the Government on its progr;>ss in 
liirinp: qualified NeEjro teacl\cr>'. oo '- F. 2d, at S19-S20.' 

'- fn their petition for certiorari i\m i.)rief on tlu* merit^s, the petitioners 
iia.ve phnused the que^^tion a.s follow.s: 

"Whether a court may disrega-rd evidence hat an employer has treated 
actual job applicants in a noMdiscrimiu.ator\ .manner and rely on undif- 
ffTeiUiatcd workforce statistic.^ to ihWl an »uircbutted prima facie ease of- 
employment discrimination in violalion of Title VII of the Civil Rights 
.\ct 01 1064." 

Their i)Pcition for certiore.ri and l)riel\on the merit.s, did rai^e a second 
question — "[wjliethcr Congre-srf hai^ atithority under Section. 5 of the 
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IIA'/KIAVOOD SCHOOL DISTinCr r. r MTKl) Sr.VTK^ 

\vh(»lli('r a biisic coiiipoiiciit in tin* (\nirl of Aj)|>(»n.ls' (iiHliif^ 
of :i pattern or j)raotic(» of (liscriiniiintion- (In* coinjianit'; riy 
small porciMita^i' of Xrfro ('!nj>loyros on 1 hi/clwoods (,(>a('Jiin^ 
stafT — ^was lacking in j)rol)a(iv(' foi'ci*. 

This Court's nn^Mit consideration in hifcrnddoiml Brother- 

hood of Tcauistcrs v, United Stales. \ \ S. - of (ho rolo 

of statistics in patt<M*n or i)racti('o suits uiulrr Titl(» VII pro- 
vides substantial ^uidauee in evaluating the arguments ad- 
vanc(»d by tht^- petitioners. In tluit ease we sta((»d (hat it is 
tlu» Gov(M;nment's l)urden' to **estal.)lish by a pr(>j)ond(M'anei» of 
the (»vidence (hat racial discrimiiuition was tin* |(Mnp]oyor's! 
standard operating procedun* — (he r(>gu]ar rather (Juin (Jie 
unusual pra(!trf(*(».'' Slip oj:)., at 10. W'c* also notrd that sta- 
tistics can be "an important source of j)roof In (Muployiuent 
discrimination cases, since t 

**al)sent explanation, it is ordiiuirily to l.)e expected that 
nondi^^criminatoVy hiring practices will in tinu* r(»sult in 
a work forc(^ more o,r less re|)r(\s<Mita(ive of tlu^ racial and 
ethnic composition of the popuhitioi^ in the eonununity 
from which employees are hired. Evidence olf long- 
lasting and gross disparity bi^twiTU the couiposition of a 

. work foi-ce and that of the general population thus may 
bo significant even though S'703 ( j) nuikcs cleaT that Title 
ATI imposes no requirement that a work force niiiTor tiie 

. general population/* Id., at 13 n. 20/ / 

See also Village of Arlington Heights v. Metropolitan Hou.^ing 



Foiirtfv^ntl) Aniciulnu'iii to prf)liihit. by Tit-lc of the Civil Hi^lits Art of 
1004 oin]>l(>ynioiit, [>r;u*ti('r's of ;in ai^(MU'y of :i st:U^' Kovcrninriit u) (he 
absence of proof f IkU ' t lui anpiicy. i)iiri)os<>fHlIy discriininat^'d ;j gainst 
applicant,^ on tlir» ba.-^is of racf.*' ThaJ is,-nr, liou'cver, is not jiresontcd by 
•Mio facts in this c.'iso. 'T\\v riovcrnnu-nt s opcninp: statcnu-nt. in the Vrial 
rnnrt. e\*]>lainc(l th;it its (*vi(Icni'(* was (i(^^il:n('d to show that, the scarcity 
of iNV^ro (carhr-rs at. Flazolwoo(l "xf. thi' n'salt of ]nirpa^o'^ a,iul is 
attributablo' ro "dolibfM'atc'Iy (Hititimiod ('rn[)h>\-niont. jiohfic'S." '^^^^'^ bon», 

as in I ntvr))nt\onaI BrotJirrhood of Traifhstcrs v. United States. 

, *'{t]bo Gov(TainrMit.'s tlit ot^' of disrriniination was sim])Iy that tlie 
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DciYlopincnt Corp., - I'. - ^^'ip. op., t\l Vi: WiLshifHjtOi^ 

wPavis, 42() I'. S. 22!), 241 2-12. Wliorr frross statistiejil dis- 
pnril/ios can he shown, tln\v a.lon<' uu\y in 4\ propcM' caso 
^^(•onstituU^ prinia fucio pnK>f of u pnttrrn or pnuMicr ()f (lis- 
criniinatii)!). Tcarnsti fs, supni, ni V2 A\], 

Thrvv can be no donht, in lif^ht of llu^ Tchnistrrs cns(\ that 
tlio District Court's comparison of Ilazclwood's Uvichor work 
forco to iUs stmlcnt |)opuhjlion fnn(huncntally luisconcoivod 
th.» role' of statistics in employment iliscrinunation cases. 
The Court of Ap|.)eals was eorreet in tlie vicMV that a prop(»r 
couiparison was between th(» racial composition of l lazehvood's 
teaelun^; statV and th(» racial compo.-^ition of the (lualified pub- 
lics S(»hool teacher |)()pii]atioi\ in tlie rehn-a-nt labor market.^*' 
See Tcrrnstvrs, s^upra, at 10-11. and n. 17. The percentage 
()f Negroes on Ha/elwood's tVac^hinfj; sUilT in 1972-197:^ was 
1.4%. and in 197:^-1074 it was 1.8%. By contrast, jth(» per- 
(!entn;?e.of (jnalified Negro teachers in the* ar(»a was. apoordinK 

[omployerl. -in viol.-itloii of § TfK^ (a) of Title VIT, rop:iil:irly and purposi^ 
fully trcatrd Nri^nw's . . . lr.<.> favorably than white porsoMs." ISIip op., 
at ■ ^ ' \ 

^Mii Teamatrrs, the ooiiiparison hrtwecii the pVr(Tiitap;o of Nopnes on 
tho eiiipl()\vr's wnrV force a.iul thr perc'eiitan;e in the ^[eneral Area wide 
population was highly j/rMbiitivt', lu'raiise the job 'skill there invWved — 
t.Iie ability to drive a tniok— is one thatj' many persons poswess W ea^ 

■ I'airly readily acquire. When special (HiMifirations are retiuiredUo fill, 
particular' jobs, eoiuparisons tn the general , population (rather than to 
the smaller sroup *of individuals who pos.i<'s,s the nccessaxy (iualifica\ion«) 

-iViay have little probative value. The comparative stiitiotios introduced 
by Urn Ciovernment in the District Court, however, were properly limited 
to public school teachers, and therefore tliis s not a case like Mayor v. 
Ednrntional Equalit}! Lcaguv., 4ir> U. S. oOf). Ju which th' \ raeial- 
coinporfition eomiUrisons failed to take into a^(,*ount special qualifi^cation.s 
for the position in Viue<;tiou. /r/., :it ()2(V-62L . 

.Mtlioup:h the petitioners concede a.s a general matter the probative 
force of the comparative work force st^itistics, thry object lo/tho Court of 
Appeals' heavy . reliance on thesf* data on t.lie Kroiuid that applijcant flow\ 
dat.a, showing the actual percentage of w^iite a.nd Xep:n) applieant.s lor ■ 
teaching, ix)sition.s a,t Ilazelwood, would Ik* firaicr proof. .-Vij we have 
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(0 th(^ 1070 cchsus. lil least r>.7^';.'* Altlioii^Hi these dilTer- ^ 
vuvvi'. were on ilw'w \\\iv siibstantiaK lUv ('t)Urt of 'AlM^^'-^J^"^ ' ' 
(Trod in stjhstitutinj;. its .ludjJ^nient tor tliiit of the Distriet. 
(\)uv{. and h(>hling thnt the ( loviMMinuMit. had eonelusivi^ly 
prov(Hl its "pnttiMMi or prnetiei^" hnvstiit,. 

The (\>\n*t. of Appeals totally disre|j;nrd(Hl the possibility 
that this prima fivei(^ statistien.1 proof in the rcn'ord nii^ht at 
th(^ trial court U'ViA he rebutt^nl by statistics dojdin^z; with 
HazolwiHMrs hiring: aft^M* it beojune sul)jeet lo TitU^ >)A'I K 
Haeial diseriniination by i)ublie (Muploye^'s was not inade 
ille^^al under Tith^ Ml tnitil Mareh 24. li^7L\ A publie em- 
ployer who fro?n that date forward mad(^ all its employnuMit 
decisions in a wholly nonfdiseriin'matory way would not violate 



rnli'd. mc n, f). ,s'i//)r(/.: tlirrc whs iioi vlnw vxnh'wv of such stiitistirs. 

le:i.vr it to tlif Du^trirt. Court on roinaiui to tlotrnnino whctluT ^ 
coiapctcut pn»of of tliosr fl:itji run luKhu'cd. If so, it wtuild. of ('{)Mrs(', 

hv \('r\- rcicvMnt . Cf. Duthard v. litiwlin.^n, — T. S,. . ~, Slij). op.. 

:it S. • ^ 

'*As is disciK^fMl lu'low. the (lovcniMUMit X'ontonds tli:i cniapnrMtivo 
fiEiirr of ir).-n^'^ ratljrr i).7^r. is tho Mi^j^rVipriatt' oiu-. Src pp. 10-12, 
infnt. Hat rv<Mi a.-<>^uiiiinii anjuctifh) that. \.ho\'}.7\, li^uiv nr^(Ml hy the 
prtitioii«Ts is (MTP'i't. the disixirity l>ots\r(Mi thiitTij:aro niid tlio ptMiM-nt.'i^xe^ • 
of Xr^THM's on Hiizolwood's tt'iiohinix staiV wojJd hv nioro than fonrfohl - 
for tho PJ7'J-107;? school year, and threefold for the 107.S-1074 school year. 
A promise method of nieasurin^ the siijnilicaiu e of such statistical disparities 
was explained in Cnstittnula v. Partida. — V. 8. — , slip op., at M n. 17. 
It inv(^lvt's calculation of the "st.aiidard ' deviation" as a nv'asure of |)re. 
dieted flnctuatioas from tho e.vpected value of :i .^aiapie.' Usiuj: tiie 5.7% 
future as the l)asis for calculatni|> the expected value, the expected nutnber 
of Negroes on the Hazelwood teaching st^ilT would be roujriiiy 03 in 1072- 
.1973 and 70 in 1073-1074. The observed number in those years w;i Hi 
respectively. Tlie dilTorence lietwoen the obsen-ed and e\pn ^ d 
' vkrucs was more t'haa si.\- standard deviations in 1072-1073 and more than 
fivii standard deviations in 1973-1074. The Court in CaMnucda uotfMi that \ 
"[a]s a Kenora.1 rule for such lar^o .s;i,aipl(>s, if the diiVoreuce betwe<Mi the \ 
expect^. v:ii»:»' and the observed nnmiier is creater tli.an two or three 
stand.'»rd deviations," then tjic hynothe.-is that teaehei*s wore hired without 
rejriird t-o race would l)e .suspect. Ibid. 
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Title VII even .if it^jad formerly maintained an all-white 
work force by purposefully excluding Negroes/' For this rea- 
son, the Court cautioned in. the Teamsters opinjpn that pnce 
a prima facie case has been established by statistical work 
force disparities, the omployel* must be. given an opportunity 
to show ''that the claimed discriminatory- patteni is a product 
of pre-Act hiring 'rather th/m unl^iwful post-Act discrimina- 
tion.".. Id,, i>t 33-34. ' , 

The recor/i in tljis case^ showed that for the 1972--1973 
school year,' Hazel wood hired 2S2 new teachers, 10 of whom 
(3.59^.) were Negroes: for the following school year it hired 
123 now teachers, five of whom (4.1%) were Negroes. Over 
the two-yeJir period,' Negroes .constitut.ed a total of 15 of the 
405 new' teachers hired (3.7%). Althougli the Court of Ap- 
I>eals briery, mentioned these ^lata inTeciting the, facts, it. 
^wholly ignored them in di.scussiiTg-Jvhetl^r the Government' 
ha<l shoNVn a i)attorn or practice ^of discrimination. And it 
gave no consideration at all to the. possibility that post-Act 
data as to. the number of Negroes hired compared to the 
total nmnbor of Negro .appIic■ant^s might t^^ll a totally different 
storv'*.'" ■ 

What the hirinpf figures prove obviously depends upon the. 
figures to which they are compared. The Court of Appeals 
accepted the Clo^^nm'ent's argument that the relevant cont- 

^'T^iiis t not. to s'av that, evidence ot" pro.Vct. fliscrimiilatioa can, never" 
'hdyiy ax^y- probiiJivt^ forn.\ PnKjf that an cmployor eni^aged in mciai 
dL<crimin:ition prior to the ofioctivo date of iTitIo VII might in some 
fMrcum.staiux's .siip]K>rt rho inference that such di.scrilnination continued^ 
particularly \\1inrc lolcvant a.-^fx^ct.-: of the d'eoiiionmaking* process had 
tindcrpone little rhanctv Cf. .F(Ki, Rule Evid. -100; Village of Arlington 
II eights v. Metroj)olitcn Uhusing Dvvclopinait Corp., supra, Slip op., at 
14; I. 2 J. Wijniioro. Evidence §§92. 302-305, 371, 375. (3d cd, 1940). 
And, of 'courst*. ?. public employer evf»n befom the e.\*tfn?*ion of Title VII in 
I972.svac>' .subject to the comni:\nd of thh Fourteenth .-Vniendniont not . to 
cni^'igc in purposeful racial di.>5rnmination. ■ . ' ■ 

'^Sce *n. 13. HUpra. and n. 21 infra. But of. Tcatiistcrs, supra, at 37^0. 
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parison was to tfie labor niarket^Sine^Mjf^St. Tx)uis County and 
St. Loit^s City.^n which, according to the jIQTO census. 15.4% 
of all teachers were Negro. Jho propriety of that comparison 
was vigorously disputed /by the petitioners. :'wh^) urged that 
because the City of St. Louis has made special attempts to , 
maintain a 50% Negro teaching sta5f. inclusion of that school 
district in the relevant market arejw distorts the comparison. 
Were that apg!^ient accepted, the p'Grcentagr of Negro teach- 
ers in the relevant labor market area (St. Louis County alone) 
as shown in the 19-70 census would be 5.7% rather than 15.4%. 

The difference between these figures may well .be important; 
the disparity between 3.7% (the percentage. -d^f Negro teach- 
ers hiiTd by H^elwood in 1972-1973 ^ari^ 1973-1974) and 
5.7% may i^e sufficiently small to wpaien the Government's 
other proof, wlfile the disparity ^between 3J% and 15.4% 
may be sufficiently large to reSiforce it.^* Li determining 



^'yiulocd, under tlic .statisticalvfnctliodology explained in Castancda 

Pamela; V. — , slip opyat 14 n. lT, involving the caiculatioii/of 

the standard devitaion as a measure of predicted fluotuat-ioris, the difference 
between using 15.4% and 5.7% a.s rife areawide figure would be signifi- 
cant. If the 15.4% figure is taken as the basics for comparison, the e.xpectcrt 
number of Xcgro teachers hired by Hazelwood in 1972-1973 would be 43 
(rather than the -actual figure of 10) of a total of 12;S2, a difference of more 
than five ,*:t;uidard deviatioas; the e.xpected number in 1973-1974 would be 
19 (rather than the actual figirre 5) of a toUil of 123; a difference of more 
tluan three standard- deviations. For the two years combined, the dif- 
ference between the observed ■ mihil)er of lo^Negro teachers hired (of a 
total of 405) kvould var>' from the expected number of G2 by more than 
six standard deviations'. Because a fluctuation of more than two or three 
standard deviations would undercut the hypothe$ji.s that ' decisions were 
beinf made .randomly with respect to race, .each of tlu^e statistical 
comparisong would reinforce rather than -rebut the Goveniment's other 
proof. If, however, the 5.7% areawide figure is used, the expected number 
of Negro teachers hirixl- in 1972-1973 'wouM Ix) roughly IG, less than two 
standard deviatioas from the obsen*ed'"numl3or of 10; for 1973-1974. the 
expected vidue would Ix} roughly seven, less, than one st,andard deviation 
from* the obser\*ed value of 5; and for the two years combined, the 



12 HAZELWOOD SCHOOL DISTRICT v. UNITED STATES 

which of the two figures— or very possibly, what intermediate 
figure — ^provides the most accurate basis for comparison to 
the hiring figures at Hazelwood. it will be necessary to eval- 
uate such considerations as (i) whether the^rkcially based hir- 
ing policies of the St. Louis City School District were in effect 
as far back as 1970, the year in which the census figures were 
taken; (ii) to what extent those policies jhave changed the 
racial composition of that district's teaching staff .from what 
it would otherwise have been; (iii). to what extent St. Louis' 
recruitment policies have diverted to the city ti^achers who, 
might otherwise have applied to'Hazelwood; \^ (iv) to what 
extent Negro teachers employed by the city woulfi prefer 
employment in other districts such as Hazelwood; and (v) 
what the experience in other school districts in St. JLouis 
County indioates about the validity of excluding the '^City 
School District from the relevant labor market. 

It is thus clear that a determination of the appropriate 
comparative .figures in this case will depend upon further 
evaluation by the trial court. As this Court admonished in 
Teamsters, "statistics . . . come in infinite variiet}''. . . 



expected value of 23 would be less than two standard deviations from the* 
obser\'ed total of 15. A more precise n^cthod of analyzing these statistics 
confirms the results of the standard deviation analysis. See F. Hosteller, 
R. Rourke & G. Thomas*, Probability with" Statistical Apj>lications' 494 (2d: 
ed. 1970). ^ , ^ ' 

. These observations are not intended to suggest* that precise calculations 
of statistical significance are nccessarj^ in employing statistical proof, but 
merely to highlight the importance of the choice of the relevant labor 
market area. . 

^8 In 1970 Negroes consituted only 42% of the fapulty in St, Louis city 
schools, which could indicate either that the city's goals were not yet in 
effect or simply that they had not yet been achieved. 

The petitioners obser\'e, for example, that Harris Teachers College in 
St. Louis, whose 1973 graduating' class was 60% Negro, is operated by the 
city.. It is the petitoners> contention that the city's pubfic elementar>' 
.and secondar>'. schools o^upy an advantageous ppskion_in the recruitment 
of Harris graduates. " 
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[Tlheir usefulness depends on '^11 of the surroAnd% 
and circunistances;^ Slip op., utjli. Only the trial court is ^ 
in a position to make the appropriate determination a;fter 
further findings. And only aftpr such a . determination is 
made can a foundation be established for deciding whether 
or not Hazehvood engaged in a patttern or practice of /r.ax;ial 
discrimination in its employfnentr jDracfcic^s in violation of 
the law.=^ 

We hold, therefore, that the Court of Appeals erred m dis- 
regarding the post-Act hiring statistics in the reco/d, anc' that 
it should have remanded the case to the District Court for 
further findings as to the relevant labor market area and for an 
ultimate determination of whether Hazehvood engjaged in 
a pattern or practice of employipent discrimination after 
Marqh 24, 1972.'' Accordingly, the judgment is vacated, and 
-the case is remanded to the District Court for further pro- 
ceedings-consistent' with this ""opinion. 

" ' ' " It is so ordered. 



20 Because the Distxict Court focused on ,a comparison between the 

• percSlntage of Negro teuchers and- Negro pupils in Hazelwood, it did not 
undertake an' evaluation of the 'relevant libor market, and its casual 
dictiun that the inclusion of the city of St.- Louis "distort^" the labor 
market statistics was not based upon valid criteria. 392 F . Supp., at 12S7. ■ 

"It- wiU also be open to the District Court on remand to dctennme 

• whether sufficientlv reliable applicant -low data are available to permit 
consideration of the petitioners' argumeDf that those data may undkcut 
a statistical analysis dependent upon hirings alone. 
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^ Mr: Justice Brennan, concuning. _ 

I join the Courtis opinion. Similarly to our decision in 
Dayton Board of Edumtion v. Brinkim^ii, No. 76-539, today's 
upiiiJon revolves around the relative factfinding roles of district 
and cir^ it courts. It should be plain, however, that the 
liberal substantive standards for establishing a Title VII 
violation, including the usefulness of statistical proof, are 
reconfirmed. ' . * . \ 

In the present case, the District Court had adoi>ted a wholly 
inappropriate legal standard of discrimination, and therefore 

.did not evaluate the factual record befqre.it in a^ meaningful 

.way. Thi^ remand in effect orders it to do so. It is my^ 
understanding, as apparently it is Mr. Justice Stevens', post, 
at n. 5, that the statistical inquiry mentioned by the Court, 

<antey at n. 17 and accompanying t-ext, can be of no help to the 
Ha7.eb\:cod^ School Board in rebutting the Government's evi- 
dence ""of-^discrimination. Indeed, even if the reMtive com- 
parison market is found to be 5.7% rather than 15.4% black,, 
the applicable st'atisticrl analysis at most will not serve to 
bolster the Government's case. This obviously is of no aid to 
Hazelwood in meeting t^s burden of proof. Nonetheless I 
think that the remand directed by the Court is appropriate, 
and will allow the parties to address these figures and calcula- 
tions with greater care and precision.' I also jgree that given 

. the misapplication of governing legal principle^ by the District 
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Court, Hazelwood reasonably should be giyen the opportunity 
to come for\vard~\vith more focused and, specific' applicant-flow 
data in the hope of answering the Government's prima facie 
case. If, as presently seems liJcely, reliable applicant data is 
found to be lacking, the conclusion reached by my Brother 
Stevens will inevitably be forthcoming. 
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Mr. Justice Stevxns, dissenting. 

The basic framework in a pattern-or-^ractice su;t brought 
by the Government under Title VII of tlie Civil Rights Act is 
the sartic as that in any other lawsuit, phe plaintiff has the 
burden of proving a prima facie case; if it does so, the burden - 
of rebutting that case shifts to the defendant.' In this case, 
since neither party complains that any relevant evidence was- 
excluded, our , task is to decide (1) whether the Government's 
-evidence established a prima. facie case; and (2) if so, whether 
the remaining evidence is sufficient to carry Hazelwood^s 
burden of rebutting thia.t prima facie case. 

I ■ ■■ / 

The first question is clearly answered by the Government's 



1 "At the initial, liability' stage of a pattern or praetie^e suit the Govern- ' 
■ men.t is" not required to offer evidenee' that eaeh,' person for whom it wiU 
ultimately seek relief was a vietim of the omployer^s discriminatory^ policy, 
'its burden is to establish a prima facie case that such a policy -existed. 
' The burden then shifts to the employer to defeat the prima .facie showmg 
of a pattern .or practice by demonstrating that the Government's proof is 
. either inaccurate or insignificant. An employer. might sho\v,^for example, 
■Shat the claimed discriminatory pattern is a. product of pre-Act .hiring 
rather than unlawful post-Act discriminaton, or that during the period 
it is. alleged to have pursued a discriminator>- policy it ma^c too few em- 
ployment decisions to justify tlie inferencc.that it had engaged in a regular 
prlLCtice of discrimination." I liter national Brotherhood ' of Teamsters v. 
United States, — U. s! — , No. 75-636 (May "'Si, 1977), Slip op., at 
v 33-34. ' . 
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.statistic^aJ evidence, its historical evidence, and its' evidence, 
relating to specific acts of discrimination: 

One-third of the teachers hired by' Hazchvood resided in 
the city; of St, Louis at the time of their initial employment. 
As Mr. Justice Clark explained in his opinion for the Court 
of Appeals, it was therefore appropriate to tieat the city, 
as well as Jthe county, ftS part of the relevant labor market." 
In that niarket, 15% of the teachers were black. In the 
Hazelwood District at the time of trial less than *2% of the 
teachers were black. An even more telling statistic is .that 
after Title VII became applicable to it, only 3.4% of the naw 
teachers hired by Hazelwood were black. Proof /of these 
gross disparities was in itself sufficient to make oijt a prima 
facie_case of discrimination.. See Inte?nationul' Brotherhood 

aTTearmters v. United States, U. S. — No. 75--636 

(May 31, 1977). Slip.op!, at 12^13; Castaneda v. Partida, — - 
U. S. — ,Mo. 7c^lo52 (March 23, 1977)/.siip op.; at.ll-is: 

As a matter , of history, Hazelwopd employed*^ ho black 
:teachers until 1969. Both before antcl after the 1972 amend- 



■'^ "''Wg arcept the GovcrnnienVri contention that St. Louis ^City and 
:i,Gounty. is the relevant labor market xirea tor our eonsideration. The ' 
relevant labor market area is that area from whieh the employer draws 
hs employees., united States w Ironworkers Local 86, 443 -F. 2d 544, 551 ■ 
n. 19 (9th Cir. 1971). Of the 176 toaoliers hired by Hazelwood between 
October, 1972, and September, 1973, approximately SO percent resided 
in St. Louis City and County At the time of their initial empIo\TOent. 
Approximately one-third x>f the teachers hired during this period resided 
in the City of St. Loui.«? and 40 percent resided in areas of St. Louis 
■County other th^m the Hazelwood District." 534 F. 2d 805,.811~S12 n 7 

(1076).^ ^ , ■ . ■ . ' ; 

It is noteworthy that in the Court of Appeals, Chief Judge Gibson, in 
dissent; though .urging— a.^ Hazelwood had in the -District Court—that 
the hibor market was ev<?n broader than the Government contended, id.,, 
at 821, did not question the propriety of including tJic- City in the same 
market a.? thelCourity, see Defendants' Brief and Memorandiun in Support, 
of It^ Proposed Findings of Fact and' Conclusions of Law, p. 24". In this 
Court," petitioner had abandoned any argiun^nt similar to tliat nmde below. 
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mcnt making the statute applicable t^ public school districts, 
petitioner used a stanclardless and largely subjective hiring 
procedure. Since ''relevant aspects of^ the decisionmaking 
process had undergone little change/" it is proper to infer thiat 
the pre- Act policy of preferring white teachers continued to 
influence Hazehvood's hiring practices."! 
^ The inference of discrimination was corroborated by. post- 
Act evidence that Hazelwood. had refused to hire 16 qualified 
black applicant-s for racidl reasons. Taking the Government's 
evidence as a whole, there can' be no doubt about the suffi- 

■ eif^ncy of its prima facie case. 

. % II 
Hazelwood ^'offered X^irtually no additional evidence in 
response/'' ante, at 4. It challenges the Government's sta- 
tistical analysis by claiming that the city of St. Louis should 
be excluded from the relevant market and pointing out that 
only 5.7% of the teachers in the county (excluding the^city) 
were black. It further argues that the city's policy of trying 
to maintain a 50% l>lack teaching staff diverted teax^hers from 
the county to the city. There, are two separate reasons why 
these arguments are insufficient: they ar:e not supported by 
the evidence; even if true, they do. not overcome the Govern- 
ment's pase. 

Proof that an employer engaged ii) racial discrimination prior to the 
effective date of t'he art creates the inferonee that such discrimination con-' 
'tmiied ''particn'arly^whbn relevant aspects of the decisionmaking process 
[have] und<.rgo 10 little change. Cf. Fed. Rule Evid. 406; VUlage of 
Arlivgion Heujhts v. Metropolitan J^oiding Development Corp., supfar 
Slip op., at 14; 1, 2 J. Wigmore. Eviaenee §§92, 302-305, 371, 375 (3d 
'ed. 1940). And. of course, a public employer even before the extension of 
Title VII in 1972 was subject to tjie command of the Fourteenth Amend- 

■ ment not to engage in purposeful racial discrimination." Ante, at 10 n. 15. 

'Since Hazel wood's hiring before 1972 was' so ' clearly discriminatory, 
there is some irony in its claim that "Hazelwood continued [after 1972]' 
to select its teachers on the same careful basis that it had relied on be- 
borc in stafiing it^ growing system." Br.,, at 29-30. 
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The defendant offered no evidence concerning wage differ- 
entials, commuting problems,/ or- the -relative advantages oiF 
-teaching" 'Iff "an inner-city school as opposed to- a suburban 
school. Without any such evidence in the record, it is difficult 
to understand why the simple fact that the city was the source 
of a third of Hazelwood's faculty should not be sufficient to 
demonstrate that, it is a parL of the relevant. market. "The 
city's policy of attenipting. to maintain , a 50/50 ratio clearly 
does not undermine that conclusion, particularly when the 
record reveals no shortage of qualified black - applicants in 
either Hazelwood or other^suburban school Hiotricus.'* Surely 
not all of the 2,000 black teachers employed by the city were 
unavailable for employment in Hazelwood at the timp of their 
initial hire. 

But even if it were proper to exclude the city of St. Louis 
from- the market, the statisticar evidence would still . tend to 
prove discrimination. With the city excluded, 5,7% of the 
teachers, in the remaining market were black. On the basis 
of a random selection, one would therefore expect that 5.7% ' 
of the 405 teachers hired by Hazelwood in the 1972-1973 and 
1973-1974 school years to have been black. But instead of 
23 black teachers, Hazelwood hired only 15, less than 
two-thirds of the expected number. Without the benefit 
of expert t^stiruony, I would hesitate to infer that^the dis- 
parity between 23 and 15 is great enough, in itself, to prove 
discrimination:^ It 'is perfectly dear, however, that whatever 

"Had there been evidence obtainable to contradict and disprove the 
testimony offered by [the Government], it cannot be assumed that the- 
State would have refrained from introducing it." Pierre v/ Louisiqnc, 306 
U.S. 334, 361-362. - 
^ After I had drafted this opinion, one of my law elerks advised me that, 
giver, the size of the two-year sample, there is only about a 5%.''^likeliT 
hood that a disparity thi^ largejAvouId be produced 'by a random selection 
from the labor pool. If his calculation (which was made using the method 
described in PI. Blalock, Social Statistics 151-175 (1972)). is correct, it is 
easy to understand why Hazelwocx} . offered no expert testimony. 
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probative force this disparity has, it tends to prove discrimi- 
nation and does absolutely nothing in the way of carrying 
Hazelwood's burden of overcoming the Government's ijrima 

facie calse., ... 

Absolute precision in the. analysis of -inarket data is too 
much w expect. We may fairly assume that a nondiscrimina- 
tory selection process would have resulted in the hiring of 
somewhere between the lo^f suggested by the Government 
and the 5.7% suggested by petitioner, or perhaps 30 or 40-. 
black teachers, instead of the 15 ax;tually. hired.'\ On that 
assurnption, the Court of .Appeals' determination that , there 
were ie individual cases of discriminatory refusal to hire black 
applicants in, the post-1972 period seems remarkably accurate. 

Imsum, the Government is entitled to prevail on the present 
recorcl. - It proved a prima facie case, which HazelwOod failed 
to rebut. Why, then, should we burden a busy federal court 
with another trial? Hazelwood had an opportunity to offer 
evidence to dispute the 16 examples of racially motivated 
refusals to hire ; but as the Court notes, the Court of Appeals 
has already "held .that none of the 16 prima facie cases of 
individual discrimination had been rebutted by the petition- 
ers. See 534 F. 2d, at 814." Ante,' a.t .6 n. 10. Hazelwood 
also had an opportunity to ofter any evidence it could muster 
to sho.w a change in hiring practices or to contradict the fair 
inference, to be drawn from the statistical- evidence. Instead, 
it "offered virtually no additional evidence in response," arite, 
at 4. 

Perhaps "a totally different story", might be told by other 
■icatistical evidence that was never presented^ ante, at 9. N"o 
lawsuit has ever been tried in which the losing party could not 
have pointed to a similar possibility.^ "It is always possible to 

. * ■ 'v.^ 

' 6 Some of the otiier school clistriots in tho countr'^Havc a 10% ratio of 
black.^ on thQir faculties. Sec PI. Ex. 54; Resp. Br., at 29-30, n. 30. 

'Since Hazdwood failed to offer any "I'.pplicant-flo^v data'' at the^ 
trial- and since, it does not now claim to have any. newly ; discovered evi- 
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imagine more evidence whigh could have been offered, but at 
some point litigation jnust come to ; a end.' 

Rather than departing from well-established rules of pro^ 
cedure. I would affirm the judgment of the Coutt of Appeals," 
Since that judgment reflected a correct appraisal of the record, 

dcncc, I am puzzled by .Mr. Justice Brexxax's explanation of the 
justification for a remand. Indeed, after the first, (rial \va5 concluded, 
Hazehvood emphasized the fact tliat no evidence of this kind had been 
present; it introduced no such evidence itself. .It stated: 
"There is absolutely no evidence in this case that provides any basis for 
nuking a comparison between bhick applicant,s-and white appiicanis and 
their treatment by the flazelwood School Distnet relative to )iirii:g or 
not being hired for a teaching position." Defcndai:ts' Brief and Memo- 
randum in Support of Its Proposed Findings of Fact and^ Con elusion of 
I^aw, p. 22. 

My anaiysb- of this case is roraev/hat similar to Mr. ^tstice Rehn- 
quist's analysis in D other d W Jiwdinson: 

"If the d-fendantJ5 in a Title VII suit believe there to be any reason to 
diseroc'ic pIaintifT>y stat-isilus that does not appear ^n their face, tlie op- 
portunity to challenge them is -available to the tiefendahts just as iii any 
other h?ws>nt. ' They may endeavor to inipeaeh the reliabiltiy of the 
•st^it:GUcal evidence', thev may offer rebutting evidence, they may dis- 
paniEc in arguments or iii briefs the probative weight which the plain- 
tiffs' evir' ...ce should be accorded. Since I agree with the Court that 
appellants made virtually no such efion', ante, at 9, I also agree with it 
that the District Court cannot be said to have erred as a matter • f law 
in fmdiiig that a prima facie c:i^e had been made out in tlie mstant case." 
Slip op„ at 2-3. — U. S. — No. 7G-422 (June 1977) (concurring 
opinion: . 

^-'It is iiiteresting .to compare the disposition in this case with that m 
Castancda v. Partida. supra. In Cwitancda, as in this case, "[ijnexpliea- 
tily, the State introduced pnictieally no t-vidence," Slip op., at 15. But 
m Castanediu unlike, the present case, the Court affirmed the finding of 
discrnnination. rather than giving ^the State a second chance at tr\'ing its 
ease, ilt sliould be noted that the Ca^'iflm/a, 'Court ey vresslv stated 
that it was possible that the statistical discrepancv could have been ev- / 
plamed by the Stato. Id., at 16.) , . , / 
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I see no reason to prolong this Utigation with a remand neither 
side requested/*^ 

\ 



\ 



^0 Hazel wood's brief iiskii^only for a remand ''for reconsideration of the 
alleged individual ea.^os of ciUcriininatroiK . . Br., at 78. Hazelwood 
fexplftin-s tliat tho question raised in it5 petition for certiorari is ' ... a 
questioa of law. It is a 'question of what sort of ev1dentiar\' showing satis- 
fies Ti le VII. . . . The quct^tipn is whether oh the evidenee\ of record 
\ari unre..^utted prima facie case w?i5 established.". Reply Br., at '2. 

' i ■' . 



